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STATE OF NEW HAMPSHIRE
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PROCEEDI NG

CHAIRMAN GETZ: Okay. Good morning,

everyone. We'll open the prehearing conference i n Docket
DT 10-183. On July 13, 2010, Granite State, Dunb arton,
Bretton Woods, and Dixville Telephone Companies f iled a
petition challenging certain registrations author izing
competitive local exchange carriers to engage in business
as telephone utilities within their service terri tories.
An, order of notice was issued on August 5 settin g the

prehearing conference for this morning.

Can we take appearances before we hear
statements of positions.

MR. MALONE: Yes. Thank you,
Mr. Chairman. Harry Malone, of Devine, Millimet & Branch,
representing the Rural Telephone Company Petition ers.

CHAIRMAN GETZ: Good morning.

MR. MALONE: Good morning.

MR. MUNNELLY: Robert Munnelly, from
Murtha Cullina, representing New England Cable &
Telecommunications Association.

CHAIRMAN GETZ: Good morning.

MR. KATZ: Jeremy Katz, from segTEL.

CHAIRMAN GETZ: Good morning.

MR. FOSSUM: And, Matthew Fossum, for

{DT 10-183} [Prehearing conference] {09-02-1 0}




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

the Staff of the Commission. With me today are K ate
Bailey, Michael Ladam, and Jennifer Ducharme from
Commission Staff.

CHAIRMAN GETZ: Good morning. Okay.
Well, let's address this first. Are there any ob jections
to Petitions to Intervene?

MR. MALONE: No. No, Mr. Chairman.

CHAIRMAN GETZ: Okay. Well, then, let's
take statements of positions. We'll begin with M r.
Malone.

MR. MALONE: Okay. Thank you, Mr.
Chairman. This case is closely related to the on e inthe
Commission's Docket Number DT 08-130, the ongoing
proceeding involving Union Telephone Company's pe tition to
rescind the CLEC authorization of MetroCast Cable vision of
New Hampshire. In that docket, the Commission pr eviously
held that competitive local exchange carriers cou Id
register to provide service in the territories of rural
local exchange carriers, notwithstanding its Rule Puc
431.01, which restricts the registration process to the
territories of non-exempt local exchange carriers , and RSA
374:26, which requires a hearing for actions of t his type.
The Commission explained its decision by assertin g that
federal law and the recently enacted 374:22-g pre empted or
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superseded its registration rule and hearing requ irement.

On appeal of this decision, the New
Hampshire Supreme Court disagreed with the Commis sion and
held that, in regard to market entry by CLECs int o the
territories of exempt LECs, state law required th at the
PUC must hold a hearing under RSA 374:26 and cond uct a
searching inquiry under RSA 374:22-g. However, t his court
also concluded that the Commission must, in the f irst
instance, determine if the respective statutes we re
preempted by federal law, and it remanded this ma tter to
the Commission for any further fact finding that may be
required to resolve the question of whether feder al law
preempts the state law requirements of a hearing and an
inquiry regarding the factors that must be consid ered in
accordance with 374:22-g.

At the July 1st, 2010 prehearing
conference for the remand phase of DT 08-130, the RLECs
concluded their preliminary statement with a requ est that
to the extent any CLEC that continues to solicit business
in any service territory in which the Court has f ound its
registration to be invalid, the Commission order them to
cease and desist from further marketing activitie S until
this matter has been resolved. Two weeks later, the rural
local exchange carriers formalized this request i na
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petition that is the subject of this proceeding, to
declare null and void or rescind any CLEC authori zation
granted pursuant to a Form 10 registration, to en gage in
business as a telephone utility within the servic e
territories of the RLECs. We feel that this is t he only
logical course, since the concerns that are codif ied in
RSA 374:22-g are ever-present and continuing.
Specifically, that statute requires, among other things,
that "the commission shall consider the interests of
competition with other factors including, but not limited
to, fairness; economic efficiency; universal serv ice;
carrier of last resort obligations; and the incum bent
utility's opportunity to realize a reasonable ret urn on
its investment."
CLEC activity in an RLEC's territory,

particularly if the CLEC is acting as a proxy for a large,
well financed cable company, impacts all of these factors,
especially universal service, carrier of last res ort
obligations, and the opportunity for RLECs to rea lize a
reasonable return on their investments. For thes e
reasons, the public interest requires that, pendi ng a
final determination in DT 08-130. The CLECs' act ivities
in RLEC territories be restricted until the CLECs file
petitions in accordance with the Commission's rul es that
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are properly adjudicated in accordance with RSA 3

Thank you.

CHAIRMAN GETZ: Thank you. Mr.

Munnelly.

74:26.

MR. MUNNELLY: Sure. Thank you. Thank

you, your Honors. | agree that this case does fl ow out of
the MetroCast/IDT case and the Supreme Court's de cision on
that. | think what's -- as | think counsel for t he rural
carriers has just stated, is that we are back, th e Court
has asked the Commission to build the record and determine
whether the existence of the statutory notice and comment
process constitutes an entry barrier that's precl uded
under 47 U.S.C. 253. NECTA believes that it is. And, the
guestion really comes down to, "what's the way to build

the record and to get a resolution from the Commi ssion on
this point?"

It seems that -- we'll leave to the

technical session to discuss the detailed way to get that.

It seems a lot of the case is pretty straightforw ard and
could be subject to stipulation, in the sense of "what are
the procedural rights of an RLEC that wants to -- that
doesn't want to waive any of its rights?" In oth er words,
they would have a right to -- there would be -- t he
process would be, you know, a Commission order of notice,
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procedural conference that would lay the ground r ules out
and decide interventions. They would have the ab ility to
offer evidence on all the 22-g factors. As couns el just
noted, you know, they would presumably -- have th e
opportunity for discovery on that, there would be a
hearing, there would be a, you know, a decision, and it
would include, presumably, | think they noted tha tit
should be a "findings of fact and law" under -- | can't
remember what the exact statute, 363, or whatever itis
under that. So, the process should be fairly

straightforward, to lay out like what would the p rocess
be, and to make clear that that process would pot entially
apply with any CLEC application into a territory of a
rural carrier.

So, beyond that, | think, then, for the

most part, | think beyond that we're into the iss ue "does
that context constitute an entry barrier in New

Hampshire?" And, certainly, given some of the fa ctors in
22-g, including the impact on the rural's rate of return,
those can be -- that would seem to envision the

opportunity for a very broad, very lengthy, and v ery
expensive proceeding that any CLEC would have to go
through in order to enter a rural territory.

And that, in addition to the -- you
{DT 10-183} [Prehearing conference] {09-02-1 0}
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know, whatever it's going to take to get themselv es an
interconnection agreement or a traffic exchange a greement,
which potentially could involve an entire nother
proceeding in front of the Commission or detailed
negotiations.

So, in a sense, to us it seems that this
IS a process that is destined to limit the abilit y of
people to compete in New Hampshire's rural territ ories.
We do see it as a significant entry barrier that amounts
to a -- that should be prohibited by the Commissi on. And,
we look forward to presenting that in this case.

CHAIRMAN GETZ: Okay. Thank you.
Mr. Katz.

MR. KATZ: SegTEL believes that the
procedures envisioned by the rural telephone comp anies
that would provide for substantial delay to compe titive
entry counts as a barrier to entry that is preemp ted by
Section 253 of the Telecommunications Act. And, we
furthermore believe that this is the threshold is sue that
has to be evaluated first and the issue that was remanded
by the Supreme Court.

Second to that, though, in the Rurals'
statement of position, they also appear to be ask ing for a
truly extraordinary remedy, which is a revocation of
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10

authorities that have been granted well over a ye ar ago at
this point during the pendency of this proceeding . That's
a truly extraordinary remedy, the revocation of a uthority.

SegTEL has authority to operate in all

these territories, and has had this authority for what
will be 18 months next week. There's been no har m that's
been alleged in this petition. There has been no harm
experienced, no prospective harm. And, for relie f that
substantially amounts to an injunctive relief, th ereis
just no way that this petition could ever meet th e test

for any sort of interim suspension or revocation.

So, in addition to our position on

federal preemption, we oppose any interim relief on the
basis that there's really no basis to provide it. Thank
you.

CHAIRMAN GETZ: Okay. And, | don't see
in the file a Petition to Intervene. Did you sub mit one
or are you making that petition orally today or - -

MR. KATZ: My understanding is we were
made a mandatory party.

CHAIRMAN GETZ: Okay. I'm justlooking
for that, and | didn't see that language. Okay. Well,
let's -- whichever way that is addressed, --

MR. KATZ: We'll be glad to file an

{DT 10-183} [Prehearing conference] {09-02-1 0}
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intervention.

CHAIRMAN GETZ: Thank you. Mr. Fossum.

MR. FOSSUM: Thank you. I'll first just

address the last issue that you raised. Inthe o
notice for this particular docket, one of the ord
clauses informed the Petitioners that they were t

a series of CLECs who had all been granted this s
authority that's at issue in the docket, includin

| don't read that as making any of those CLECs "m
parties. And, in fact, filed just yesterday, if
understand, was a notation from Staff that Light
Fiber, which had been one of these statewide cert
CLECs, has opted to withdra w that authorization,
than continue it on a statewide basis. And, it h
submitted a petition or a request for a new autho
only in the territory of FairPoint Communications
guess that would go to the issue of whether those

intended to be mandatory parties or not.

That all said, little has changed in

Staff's positions in the two months since we had

prehearing conference on this issue, in the -- at

combined dockets of 08-130, 09-065, and 09-198; 0

since been dismissed. It is Staff's intent to wo

the parties who clearly represent the varying sid

rder of
ering

0 notify
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g segTEL.
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12

these issues, to build a complete and accurate re

the Commission to make its decision on the preemp

issue that has been remanded by the Supreme Court

at this time, Staff does not have its own positio

issue.

That said, | did want to raise that, on

July -- or, I'm sorry, earlier, | forget the exac
apologize, but now docketed as DT 10-213 by the C
is the petition by CRC Communications to be regis
a CLEC in the territory of Northland Telephone of
which, though a subsidiary of FairPoint Communica
treated in the same way as the Rural ILEC Petitio
here. Staff has submitted a recommended process
addressing that application. The Commission has
adopted, rejected or ruled in any way on Staff's
recommendation at this time, but | did want to ac
that that petition exists, and that Staff has rec

a process for that.

| also did want to make particularly

clear that the process recommended by Staff in th
petition and for processing that docket is intend

to address the processing of that docket, and it
intended to reflect Staff's position relative to

preemption or relative to the manner in which sim

cord for
tion
. And,

n on the

t date, |
ommission
tered as
Maine,
tions, is
ners

for
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13

petitions should be handled in a general manner.
And, with that, Staff looks forward to
working with the parties on this matter and resol
hopefully fairly efficiently. Thank you.
CMSR. IGNATIUS: 1 guess | have a
guestion, and Staff or others may not know this.
relates to whether those authorized entities shou
required to cease operation. Of the four that ar
remaining that Staff has identified as having sta
authorization, are you aware of their status, whe
have customers, whether they are truly operating?
we can all agree segTEL is. But are the other th

anyone know?

ving it

Id be

e

tewide

ther they
| think

ree, does

MR. FOSSUM: We do not know at this time

where exactly they're operating, no.

CMSR. IGNATIUS: Would you be willing to

-- and does anyone else have an answer to that?

MR. STAFFORD: [ don't.

CMSR. IGNATIUS: If Staff could take a

look at that and submit something, a memo to the record
for everyone to review, just -- because | think t hat is
important to know whether it's a theoretical ques tion or
an acutal question, when we talk about "ceasing
operations”.
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MR. FOSSUM: We will endeavor to do
that.

CMSR. IGNATIUS: Thank you.

CHAIRMAN GETZ: Okay. Is there anything
else we need to address this morning then?

(No verbal response)

CHAIRMAN GETZ: Okay. Hearing nothing,
then we will close the prehearing conference, awa ita
recommendation, hopefully, a joint recommendation from the
parties on how to conduct the remainder of this
proceeding. And, we'll take the matter under adv isement.
Thank you, everyone.

(Wher eupon t he prehearing conference
ended at 10:22 a.m and a technical

session was held thereafter.)
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